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1 his is a decision on the petition under 37 CFR 1 .78(a)(3), filed May 28, 2003, to accept an 
unintentionally delayed claim under 35 U.S.C.§ 120 for the benefit of two prior-filed 
nonprovisional applications. H 

The petition is DISMISSED AS MOOT 

No P v e e t mber U 29 e 20 3 0 7 0 CFR 1 78(a)(3) is only a PP licable to those applications filed on or after 

Along with the instant petition under 37 CFR 1 .78(a)(3), petitioner has submitted an amendment 
nonpr^ following the title to include a referent to the prior-filed 

The instant pending nonprovisional application was filed on April 19, 2001, and was pendinq at 
S™ of ™ lT * of ™ Ins t an j petition While a reference to the prior-filed nonprovisional 9 
tlftf rf£2no WaS not '"eluded in an ADS or in the first sentence of the specification following the 
applicatfon neverth eless was made in the transmittal letter filed with the above-identified 

The current procedure where a claim for priority under 37 CFR 1 .78(a)(3) is not included in the 
first sentence of the specification or in an ADS but does appear either in the oath o dedaration 
or a transmittal letter filed with the application and the Office notes the claim for priory no 

KSS^oncoh^V 1 ^? t0 a ft ep t a late c l. air D for P riorit y- Tnis is because th e application would 
have been scheduled for publication on the basis of the information concerning tRe claim 

submitted elsewhere in the application within the time period set forth in 37 CFR 1 78(a)(2) 
However, on the other hand, if the USPTO does not note the claim for priority to the 
o^K' sl0nal a PP llcati ° n J n tne oatn or declaration or transmittal letter submitted with the 
application, a .petition wiH be required to accept a late claim for priority under 37 CFR 11 78(a)(3) 1 

tttnSii^ 6 ' S^P ffl £\2 0ted ^ claim for e riorit y of the nonprovisional applications n^' 
the transmittal letter filed with the application, as shown by its inclusion on the filing receipt. 

In view of the above, the $1,300 petition fee submitted is unnecessary and will be refunded to 
petitioner's deposit account in due course. leiunuea io 

There is no indication that the person signing the instant petition was ever given a power of 
attorney or authorization of agent to prosecute the above-identified application If the person 
signing the instant petition desires to receive future correspondence regarding this application 



Note 66 Federal Register 67087 at 67089 (Dec. 28, 2001), effective December 28 ?001 
and MPEP201.il at page 200-75. ' 
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?o e P y aP o? r rffi 

^^^^^£,SS^ CUrrent,V ° f reC ° rd Unt? SUCh ^as^ppropnate 

ftR^Q qU AH t n 0 thir CO n ncernin9 this decisior ] ° n petition may be directed to Karen Creasy at (703)305- 
8859. All other inquiries concerning either the examination procedures or status of the 
application should be directed to the Technology Center. 
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Request 

FOR 

Continued Examination (RCE) 
Transmittal 

Subsection (b) of 35 U.S.C. §132, effective on May 29, 2000, 
provides for continued examination of a utility or plant application 
filed on or after June 8,1995. 
See the American Inventors Protection Act of 1999 (AIPA). 



Application Number 



Fiiing Date 



First Named Inventor 



Group Art Unit 



Examiner Name 



Attorney Docket Number 



09/875,305 



June 5, 2001 



Victor J. Dzau, et al. 



1636 



Marvich, Maria 



39753-002 1C3 



This is a Request for Continued Examination (RCE) under 37 C.F.R. §1.114 of the above-identified application 

NQTEl 37 C.F. R.§1.1 14 is effective on May 29, 2000. if the above-identified application was filed prior to May 29, 2000 applicant may 
wish to consider fifing a continued prosecution application (CPA) under 37 C.F.R. s 1.53(d) (PTO/SB/29) instead of a RCE to be eligible 
for the patent term adjustment provisions of the AIPA. See Changes to Application Examination and Provisional Application Practice 
Interim Rule, 65 Fed. Reg. 14865 (Mar. 20, 2000), 1233 Off. Gaz. Pat. Office 47 (Apr. 11, 20000), which established RCE practice ' 



1- Submission required under 37 C.F.R. §1.114. 
a. □ Previously submitted 

i. □ Consider the amendment(s)/reply under 37 C.F.R. §1.1 16 previously filed on 

(Any unentered amendment(s) referred to above will be entered) 

ii. □ Consider the arguments in the Appeal Brief or Reply Brief previously filed on 

□ Other 
Enclosed 

K Preliminary Amendment and Response 

□ Affidavit(s)/Declaration(s) 

iii. Information Disclosure Statement (IDS)/1449 with 43 cited references. 

iv. □ Other 

2. [Miscellaneous! 

a. □ Suspension of action on the above-identified application is requested under 37 C.F.R. § 1 .103(c) for a 

period Of months, {Period of suspension shall not exceed 3 months; Fee under 37 C.F. R. § 1 . 1 7{t) required) 

b. H Other Copy of decision for Petition Under 37 CFR 1 78(a)(3), filed May 28, 2003 



iii. 

i. 
ii. 



a. 



Fees I The RCE fee under 37 C.F.R. §1.1 7(e) is required by 37 C.F.R. § 1.114 when the RCE is filed. 

El The Director is hereby authorized to charge the following fees, or credit any overpayments to Deposit 
Account No. 08-1641 (Docket No. 39753-0021 C3). 

H RCE fee required under 37 C.F.R. § 1.17(e) ($375.00) 

□ Extension of time fee (37 C.F.R. §§ 1.136 and 1.17) 

□ Other 

n Check in the amount of $ enclosed 
□ Payment by credit card (Form pto-2038 enclosed) 



b. 
c. 



SIGN A TURE OF APPLICANT, A TTORNEY. OR AGENT REQUIRED 


in 
o 
ro 

UT 


Name (Print/Type) 


Ginger R. Dreger 


Registration No. (Attorney/Agent) 


33.055 


■3D 


Signature 


( W 10 ^ — — 1 


Date 


August 11, 2003 


o 



CERTIFICA TE OF MAILING BY EXPRESS MAIL 



?f oITo CA J E u OF M . AILING BY " EXPRESS MAIL " ■ Rule 10: I hereby certify that this correspondence is being deposited on August 
11, 2003 with the U.S.Postal Service "Express Mail Post Office to Addressee" under 37 C.F.R. 1.10 as Express Mail No 
EV346725809US addressed to: Mail Stop: RCE, Commissioner for Patents, P.O. Box 1450, Alexandria, VA 22313-1450, 



Name (Print/Type) 
Signature 





Date 



August 11, 2003 



Burden Hour Statement: This form is efcj/mated to tali 0.2 hours to complete. Time will vary depending upon the needs of the 
indivtdua case. Any comments on the amount of titt you are required to complete this form should be sent to the Chief Information 
? S' o 3tent 3nd Trademark 0ffice - Washington, DC 20231 . DO NOT SEND FEES OR COMPLETED FORMS TO THIS 
ADDRESS. SEND Fees and Completed Forms to the following address: Mail Stop , Commissioner for Patents, P.O. Box 1450 



ro 



nj 



